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  Godda r d,  P. J .  

J e f f r e y S.  Rut l e dge  a ppe a l s  a  de c r e e  of  t he  Ci r c ui t

Cour t  f or  Ha wki ns  Count y whi c h gr a nt e d hi s  wi f e  a  di vor c e  a nd

di vi de d t he i r  ma r i t a l  pr ope r t y.   Hi s  a ppe a l  que s t i ons  t he  Cour t ' s

di vi s i on i ns i s t i ng,  f i r s t ,  t ha t  t he  Cour t  e r r e d i n f i ndi ng t ha t

c e r t a i n  a s s e t s  we r e  hi s  wi f e ' s  s e pa r a t e  pr ope r t y a nd,  s e c ond,  i n

f a i l i ng t o  f i nd c e r t a i n  pr ope r t y wa s  hi s  s e pa r a t e  pr ope r t y.   As

a n a l t e r na t i ve  t o  t he  f or e goi ng i s s ue s ,  he  c ont e nds  t ha t  t he



1 No  c h i l d r e n  we r e  b o r n  t o  t h i s  u n i o n .

2 Th e  b r i e f  o f  Mr .  Ru t l e d g e  d e t a i l s  t h e  v a r i o u s  t r i p s  a s  f o l l o ws :

Th e  c o u p l e  t o o k  a  h o n e y mo o n  t r i p  t o  Ha wa i i .   Mr s .

Ru t l e d g e / Ap p e l l e e  t e s t i f i e d  t h a t  o n  t wo  o c c a s i o n s  t h e y  h a d  t a k e n

t h e  t h r e e  c h i l d r e n  [ Mr s .   Ru t l e d g e ' s  c h i l d r e n  b y  a  p r e v i o u s

ma r r i a g e ]  wi t h  t h e m a n d  h a d  g o n e  t o  Fl o r i d a  f o r  a  we e k  e a c h  t i me ,

g o i n g  t o  Di s n e y  Wo r l d .   Th e r e  h a d  b e e n  a  t r i p  t o  My r t l e  Be a c h  wi t h

t h e  c h i l d r e n ,  a  t r i p  t o  Ne w Or l e a n s ,  t wo  t r i p s  t o  Ami s h  Co u n t r y ,  a

t r i p  t o  Ca n a d a ,  a  t r i p  t o  Vi r g i n i a  Be a c h  a n d  a  t r i p  t o  Br a n s o n

Mi s s o u r i .

2

Tr i a l  Cour t  s houl d ha ve  de t e r mi ne d a l l  pr ope r t i e s  owne d by e i t he r

of  t he m dur i ng t he  ma r r i a ge  wa s  ma r i t a l  pr ope r t y.

The  pa r t i e s  we r e  ma r r i e d on Ma y 29,  1985,  a nd we r e

di vor c e d s ome  e i ght  ye a r s  l a t e r ,  on Ma y 5,  1994. 1  At  t he  t i me  of

t he  di vor c e  t he  hus ba nd wa s  34 ye a r s  of  a ge  a nd t he  wi f e  42.   The

hus ba nd br ought  pr a c t i c a l l y  no a s s e t s  i nt o t he  ma r r i a ge .   The

wi f e ,  howe ve r  owne d he r  home  s i t ua t e d on 4. 82 a c r e s  of  l a nd.   She

a l s o ha d i nhe r i t e d s ome  $100, 000 whi c h s he  ha d i nve s t e d i n

c e r t i f i c a t e s  of  de pos i t .   Dur i ng t he  ye a r s  of  t he  ma r r i a ge  bot h

wor ke d a nd e a r ne d s ubs t a nt i a l  wa ge s .   An e xhi bi t  wa s  i nt r oduc e d

whi c h s howe d t he  hus ba nd' s  t ot a l  i nc ome  dur i ng t he  ma r r i a ge  wa s

$150, 981. 75 a nd t he  wi f e ' s  $258, 777. 30,  a l l  of  whi c h wa s  pl a c e d

i n a  j oi nt  a c c ount .

The  pa r t i e s '  l i f e s t yl e ,  whi c h pe r ha ps  c oul d not  be

c ha r a c t e r i z e d a s  l uxur i ous ,  c e r t a i nl y wa s  not  mode s t .   Dur i ng t he

c our s e  of  t he i r  ma r r i a ge  t he y t ook a  numbe r  of  va c a t i ons , 2 pa i d

f or  out  of  t he i r  j oi nt  c he c ki ng a c c ount ,  not  i nc l udi ng a

hone ymoon t r i p  t o  Ha wa i i  f i na nc e d by t he  wi f e .   Va r i ous

i mpr ove me nt s  a nd c onve ni e nc e s ,  he r e i na f t e r  s e t  out ,  we r e  a c qui r e d
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i n c onne c t i on wi t h t he  r e s i de nc e  whi c h,  a s  a l r e a dy not e d,  wa s

owne d by t he  wi f e .

As  a l s o a l r e a dy not e d,  pr i or  t o  t he  pa r t i e s '  ma r r i a ge

t he  wi f e  ha d i nhe r i t e d a ppr oxi ma t e l y $100, 000,  whi c h wa s  r e duc e d

t o $17, 000 dur i ng t he i r  ma r r i a ge  a nd t he  mone y us e d i n  t he  ma i n

t o pur c ha s e  t he  i t e ms  of  pe r s ona l  pr ope r t y.   The  pr oc e dur e

ge ne r a l l y  wa s  f or  t he  wi f e  a l one  t o  bor r ow t he  f unds  t o  pur c ha s e

t he  i t e ms ,  pl e dge  he r  c e r t i f i c a t e s  of  de pos i t  a s  s e c ur i t y  f or  t he

l oa ns ,  a nd upon t he  CD' s  ma t ur i ng,  de pos i t  t he  f unds  i n  t he i r

j oi nt  c he c ki ng a c c ount  a nd t he n r e pa y t he  l oa ns .

Af t e r  c ompl e t i on of  t he  t e s t i mony,  t he  Tr i a l  Cour t

r e nde r e d a  be nc h opi ni on a s  f ol l ows :

THE COURT: She  ha d a  hous e  t ha t  wa s  wor t h a bout
$86, 000 i n  ' 85.   The  hous e  i s  wor t h a bout  $100, 000.  
The y ' ve  a dde d a  l ot  t o  i t  - -  a  s hop a nd a  s he d;  a nd
s ome  ya r d wor k;  a  he a t  pump;  r ug - -  c a r pe t i ng i n  t he
ba s e me nt ;  s ome  ne w a ppl i a nc e s ;  a  pool  l i ne r  a nd s o
f or t h  dur i ng t ha t  t i me ,  but  he  wa s  a l s o l i vi ng t he r e
dur i ng t ha t  t i me .   And he  di d s ome  wor k on t he  ya r d.   I
don ' t  know how j us t  how muc h,  but  i t ' s  ki nd of  ha r d t o
e s t i ma t e  s ome body e l s e ' s  wor k,  f i l l i ng up a  hol e  a nd
doi ng s ome  ya r d wor k;  bui l t  t he s e  t wo bui l di ngs .  
Anywa y. . .   Of  c our s e ,  i t ' s  he r  hous e .   She  ge t s  t he
hous e .   He r  $39, 000 bought  t he  boa t  a nd t he  va n;  a nd,
of  c our s e ,  s he  ge t s  t he  s hop.   Now,  $39, 000 i s  pa r t  of
t ha t  80 t ha t  got  gone .   I ' m va l ui ng t hi s  s hop a t
$6, 000.   I ' m va l ui ng t he  s he d a t  $1400.   I ' m va l ui ng
hi s  ya r d wor k a nd ot he r  wor k t ha t  he  di d a r ound t he r e
a t  $1500;  t he  he a t  pump a t  $3200;  t he  TV s ys t e m a t
$2, 000 a nd t he  TV;  t he  pool  l i ne r  a t  $1, 000;  a nd t he
ma r i t a l  a s s e t s  i n  t he  TRW pe ns i on f und i s  - -  a nd
a ppa r e nt l y ,  f r om ' 85 t o  ' 94,  t he  pe ns i on f und we nt  up -
-  I  ha d t ha t  wor ke d out  he r e  a  mi nut e  a go - -  $6315. 62.  
Of  c our s e ,  i f  t ha t  wa s  ma r i t a l  a s s e t s ,  he  woul dn ' t  ha ve
a ny mor e  i nt e r e s t  t ha n 1/ 2,  whi c h woul d be  $3657. 81.  
The  s t oc k f und,  or  t ha t  s a vi ngs  a c c ount ,  or  wha t e ve r  i t
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wa s :   La s t  ye a r ,  s he  pa i d ni ne  hundr e d a nd s ome  dol l a r s
i n  i t .   The y ' ve  be e n ma r r i e d e i ght  ye a r s .   I  t ook. . .  
Ei ght  ye a r s  a t  t ha t  woul d be  $7200,  a nd ha l f  of  t ha t
$7200 woul d be  $3600.   Tha t  doe s n ' t  qui t e  ma ke  up t he
whol e  $80, 000,  but  t he r e  wa s  s ome  c a r pe t ,  a  s t ove ,  a nd
s ome  dr ye r s  a nd s o f or t h  t ha t  wa s  i n  t he  hous e ,  a nd
nobody knows  t he  va l ue  of  t hos e ,  a nd t he y go wi t h t he
hous e .

Now,  a s  f a r  a s  Mr .  Rut l e dge  i s  c onc e r ne d,  he  ge t s
t hi s  t r uc k,  whe r e ve r  i t  i s ;  a nd he  ge t s  t he  ha l f
i nt e r e s t  i n  t he  ha y bi ne  t ha t  hi s  da ddy' s  got  t he  ot he r
ha l f  i nt e r e s t  i n.   And he  ge t s  a  ha l f  i nt e r e s t  i n t he
c a t t l e  t r a i l e r  t ha t  hi s  da ddy' s  got  t he  ot he r  ha l f
i nt e r e s t  i n.   He  ge t s  t hi s  t ool  box,  whi c h wa s  a  gi f t
t o  hi m.

Al l  t he  r e s t  of  t he s e  t r a c t or s ,  t ool s ,  c ombi ne s ,
t hr a s hi ng ma c hi ne s ,  c a t t l e ,  s i gns ,  d i s k,  t oba c c o s e t t e r
- -  we l l ,  wa i t  a  mi nut e ,  t he  t oba c c o s e t t e r  be l ongs  t o
s ome body e l s e  - -  but  t he  4 bot t om pl ow,  t he  t r a c t or
we i ght s ,  a nd a l l  t ha t  s t uf f  t ha t ' s  l i s t e d he r e  on t hi s ,
t he  Cour t  hol ds  t ha t  t ha t ' s  ma r i t a l  pr ope r t y.   And i f
t he s e  pe opl e  c a n ' t  d i vi de  i t ,  i t ' s  t o  be  s ol d a nd t he
mone y di vi de d be t we e n t he m.

At  t he  out s e t ,  we  c onc l ude  t ha t ,  e xc e pt  f or  one  i t e m,  a

Hi ghboy t r a c t or  ha vi ng a  va l ue  of  $500 whi c h wi l l  be  he r e i na f t e r

a ddr e s s e d,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  Tr i a l

Cour t ' s  f i ndi ngs  a s  t o  t he  va l ue  or  t he  i de nt i t y  of  t he  s e pa r a t e

a nd ma r i t a l  pr ope r t y.

The  Tr i a l  Cour t  f ound t ha t  t he  a ppr e c i a t i on of  $14, 000

a s  t o  t he  r e a l  e s t a t e ,  whi c h wa s  s e pa r a t e  pr ope r t y of  t he  wi f e  a t

t he  t i me  of  t he i r  ma r r i a ge ,  be c a me  ma r i t a l  pr ope r t y.

We  pr e s ume  t hi s  a ppr e c i a t i on i nc l ude d t he  i mpr ove me nt s

me nt i one d i n  t he  Tr i a l  Cour t ' s  opi ni on.   The  i t e ms  of  ma r i t a l

pr ope r t y,  whi c h we r e  not  or de r e d s ol d a nd t he  pr oc e e ds  di vi de d,

we r e  a wa r de d t o  t he  pa r t i e s  a s  f ol l ows :

WI FE
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Appr e c i a t i on- - Re a l  Es t a t e $14, 000. 00

TV Sys t e m    2 , 000. 00

Pool  Li ne r    1 , 000. 00

Appr e c i a t i on- - Wi f e ' s  
  Pe ns i on       6 , 300. 00

Appr e c i a t i on- - Wi f e ' s  
  St oc k Fund     7 , 200. 00

Va n,  Boa t  a nd 
  Boa t  Tr a i l e r    39, 000. 00

______________
 $69, 500. 00

HUSBAND

Tr uc k  $ 9, 500. 00

One - ha l f  Ha y Ba l e r 750. 00

One - ha l f  c a t t l e  t r a i l e r 750. 00
______________ 
 $11, 000. 00

The  f i r s t  poi nt  ma de  by t he  hus ba nd i s  t ha t  be c a us e  a l l

of  t he  de pos i t s  t o  pur c ha s e  t he  va r i ous  i t e ms  of  pe r s ona l

pr ope r t y we r e  f i r s t  de pos i t e d i n  t he  pa r t i e s '  j o i nt  a c c ount ,

t he r e  wa s  a  t r a ns mut a t i on a nd a ny pe r s ona l  pr ope r t y a c qui r e d wa s

ma r i t a l  pr ope r t y a nd,  a s  s uc h,  s ubj e c t  t o  a n e qui t a bl e  di vi s i on.  

He  t he n a s s e r t s  t ha t  t he  wi f e ' s  a wa r d of  ma r i t a l  pr ope r t y wa s

c ons i de r a bl y l a r ge r  t ha n hi s  a nd t he  di vi s i on wa s  t he r e f or e

i ne qui t a bl e .
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The  doc t r i ne  of  t r a ns mut a t i on ha s  be e n a dopt e d by our

c a s e  l a w a nd i s  a r t i c ul a t e d i n  Ba t s on v.  Ba t s on,  769 S. W. 2d 849

( Te nn. App. 1988) ,  quot i ng f r om Pr of e s s or  Cl a r k ( a t  pa ge  858) ,  a s

f ol l ows :

Anot he r  pa ne l  of  t hi s  Cour t  r e c ogni z e d r e c e nt l y
t ha t  s e pa r a t e  pr ope r t y ma y be c ome  pa r t  of  t he  ma r i t a l
e s t a t e  i f  i t s  owne r  t r e a t s  i t  a s  i f  i t  we r e  ma r i t a l
pr ope r t y.   Pr of e s s or  Cl a r k de s c r i be s  t he  doc t r i ne  of
t r a ns mut a t i on a s  f ol l ows :

[ Tr a ns mut a t i on]  oc c ur s  whe n s e pa r a t e  pr ope r t y i s
t r e a t e d i n  s uc h a  wa y a s  t o  gi ve  e vi de nc e  of  a n
i nt e nt i on t ha t  i t  be c ome  ma r i t a l  pr ope r t y.   One
me t hod of  c a us i ng t r a ns mut a t i on i s  t o  pur c ha s e
pr ope r t y wi t h s e pa r a t e  f unds  but  t o  t a ke  t i t l e  i n
j oi nt  t e na nc y.   Thi s  ma y a l s o be  done  by pl a c i ng
s e pa r a t e  pr ope r t y i n  t he  na me s  of  bot h s pous e s .   The
r a t i ona l e  unde r l yi ng bot h t he s e  doc t r i ne s  i s  t ha t
de a l i ng wi t h pr ope r t y i n  t he s e  wa ys  c r e a t e s  a
r e but t a bl e  pr e s umpt i on of  a  gi f t  t o  t he  ma r i t a l
e s t a t e .   Thi s  pr e s umpt i on i s  ba s e d a l s o upon t he
pr ovi s i on i n  ma ny ma r i t a l  pr ope r t y s t a t ut e s  t ha t
pr ope r t y a c qui r e d dur i ng t he  ma r r i a ge  i s  pr e s ume d
ma r i t a l .   The  pr e s umpt i on c a n be  r e but t e d by e vi de nc e
of  c i r c ums t a nc e s  or  c ommuni c a t i ons  c l e a r l y  i ndi c a t i ng
a n i nt e nt  t ha t  t he  pr ope r t y r e ma i n s e pa r a t e .

2  H.  Cl a r k,  The  La w of  Dome s t i c  Re l a t i ons  i n t he  Uni t e d
St a t e s  §  16. 2,  a t  185 ( 1987) .

Whi l e  i t  i s  a r gua bl e  t ha t  a  t r a ns mut a t i on di d not  i n

f a c t  oc c ur  a nd Ms .  Rut l e dge  di d not  i nt e nd t ha t  a l l  moni e s

bor r owe d by he r  a l one  a nd de pos i t e d i n  t he  pa r t i e s '  j o i nt  a c c ount

wa s  i nt e nde d t o be c ome  ma r i t a l  pr ope r t y,  we  wi l l  a s s ume  t hi s  t o

be  t he  c a s e .   Ha vi ng done  s o,  i t  a ppe a r s ,  a s  a bove  not e d,  t ha t

t he  wi f e  wa s  a wa r de d $58, 500 mor e  t ha n t he  hus ba nd i n  ma r i t a l

pr ope r t y.
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As  wi l l  be  s e e n f r om t he  Tr i a l  Cour t ' s  be nc h opi ni on,

i t  wa s  hi s  i nt e nt  t ha t  t he  wi f e  r e c oup i n pa r t  he r  i nhe r i t a nc e

whi c h wa s  us e d f or  t he  pur c ha s e  of  va r i ous  i t e ms  dur i ng t he i r

ma r r i a ge .

Gi ve n t he  f a c t  t ha t  T. C. A.  36- 4- 121 ma nda t e s  a n

e qui t a bl e  di vi s i on,  not  a n e qua l  one ,  we  a r e  c onvi nc e d t ha t  t he

a c t i on of  t he  Tr i a l  Cour t  wa s  e qui t a bl e  unde r  t he  f a c t s  of  t hi s

c a s e .

I n s umma r y,  we  c onc l ude  t ha t  t he  Tr i a l  Cour t ' s

di s pos i t i on of  ma r i t a l  pr ope r t y wa s  i n  a c c or da nc e  wi t h t he

di c t a t e s  of  Ba t s on v.  Ba t s on,  s upr a ,  whe r e  J udge  Koc h,  s pe a ki ng

f or  t hi s  Cour t ,  obs e r ve d t he  f ol l owi ng ( 769  S. W. 2d a t  pa ge  859) :

Te nn. Code  Ann.  §  36- 4- 121( a )  pr ovi de s  t ha t  ma r i t a l
pr ope r t y s houl d be  di vi de d e qui t a bl y wi t hout  r e ga r d t o
f a ul t .   I t  g i ve s  a  t r i a l  c our t  wi de  di s c r e t i on i n
a dj us t i ng a nd a dj udi c a t i ng t he  pa r t i e s '  r i ght s  a nd
i nt e r e s t s  i n  a l l  j oi nt l y  owne d pr ope r t y.   Fi s he r  v .
Fi s he r ,  648 S. W. 2d 244,  246 ( Te nn. 1983) .   Ac c or di ngl y,
a  t r i a l  c our t ' s  di vi s i on of  t he  ma r i t a l  e s t a t e  i s
e nt i t l e d t o  gr e a t  we i ght  on a ppe a l ,  Edwa r ds  v.  Edwa r ds ,
501 S. W. 2d 283,  288 ( Te nn. Ct . App. 1973) ,  a nd s houl d be
pr e s ume d t o  be  pr ope r  unl e s s  t he  e vi de nc e  pr e ponde r a t e s
ot he r wi s e .   La nc a s t e r  v .  La nc a s t e r ,  671 S. W. 2d 501,  502
( Te nn. Ct . App. 1984) ;  Ha r di n v.  Ha r di n,  689 S. W. 2d 152,
154 ( Te nn. Ct . App. 1983) .

A t r i a l  c our t ' s  di vi s i on of  ma r i t a l  pr ope r t y i s  t o
be  gui de d by t he  f a c t or s  c ont a i ne d i n  Te nn. Code  Ann.  §
36- 4- 121( c ) .   Howe ve r ,  a n e qui t a bl e  pr ope r t y di vi s i on
i s  not  ne c e s s a r i l y  a n e qua l  one .   I t  i s  not  a c hi e ve d by
a  me c ha ni c a l  a ppl i c a t i on of  t he  s t a t ut or y f a c t or s ,  but
r a t he r  by c ons i de r i ng a nd we i ghi ng t he  mos t  r e l e va nt
f a c t or s  i n  l i ght  of  t he  uni que  f a c t s  of  t he  c a s e .

Te nn. Code  Ann.  §  36- 4- 121( c ) ( 1)  pe r mi t s  t r i a l
c our t s  t o  c ons i de r  t he  dur a t i on of  t he  ma r r i a ge .   I n
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c a s e s  i nvol vi ng a  ma r r i a ge  of  r e l a t i ve l y s hor t
dur a t i on,  i t  i s  a ppr opr i a t e  t o  di vi de  t he  pr ope r t y i n  a
wa y t ha t ,  a s  ne a r l y  a s  pos s i bl e ,  pl a c e s  t he  pa r t i e s  i n
t he  s a me  pos i t i on t he y woul d ha ve  be e n i n  ha d t he
ma r r i a ge  ne ve r  t a ke n pl a c e .   I n r e  Ma r r i a ge  of  Mc I nni s ,
62 Or .  App.  524,  661 P. 2d 942,  943 ( 1983) .

As  t o  t he  Hi ghboy t r a c t or ,  ha vi ng a  va l ue  of  $500,  i t

a ppe a r s  t ha t  t he  wi f e  he r s e l f  a dmi t t e d t ha t  i t  wa s  a  gi f t  t o he r

hus ba nd a nd i t  s houl d be  a wa r de d t o  hi m a s  hi s  s e pa r a t e  pr ope r t y.  

I n  t he  e ve nt  i t  ha s  be e n s ol d unde r  t he  or de r  of  t he  Cour t ,

a ppr opr i a t e  a dj us t me nt  s houl d be  ma de  whe n di vi di ng t he  pr oc e e ds

s o t ha t  hi s  i nt e r e s t  i n t hi s  t r a c t or  mi ght  be  pr e s e r ve d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t ,  a s  modi f i e d,  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h

f ur t he r  pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on

of  c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  hus ba nd

a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cl i f f or d E.  Sa nde r s ,  Sr . J .


